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25 lll{irur STREET

PO Box 112
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ZUTIMA V. FaruER

By  E fec t ron l c  and  F i r s t  c fass  Ma i l

Ra lph  I .  Lancas te r ,  J r . ,  Esq .
spec ia f  Mas te r
Pierce Atwood LLC

Por t l and ,  Maane  04101

Re:  New Je rsey  v .  De faware ,  No .  134 ,  o r i g ina l
Response  o f  S ta te  o f  New Je rsey  to  De laware ' s
Mo t ion  to  s t r i ke  BP 's  Des igna t r i on  o f  i t s  P r i v i l ege
Log as confidential

Dear  Mr .  Lancas te r :

Plainti f f  state of New 'fersey respectful ly submits this
' l e t f ez  h r i a f  i h  rasbdnsa  to  De laware ' s  Mo t ion  to  S t r i ke  BP 's
n 6 c i d r : i - i ^ h  ^ f  i r e  D r i i r i  l 6 r'  '  '  . - ' - 9 c  L e g  d s  L u r r ! r u c r r L f , o r .

New Jersey does not object to removing the confadential
designatlon from the log. However, New Jersey takes sLrong
exception to the various contentions made by Defaware, which have
- .  h p a - . i  ^ .  r h o  n a r : r e  ^ f  h i c  ^ - . r  f h e  m e r i t s  o f

D e l a w a r e ' s  r o t i o n  a n d  a l s o  a r e  w h o l l y  d e , / o i d  o f  m e - r i E .

As  exp la ined  i n  New Je rsey ' s  b r i e rs  i n  suppor t  o f  i t s
Motion to str ike, Defaware has raised and appears determined to
^ , . - o ,  a  i e c , a c  r  . A F  : . A  ^ ^ n ^ l a f a l - -  . ' n r F  ^ . c . j  - n  i h e  m a t t e r  i n

d ispu te ,  i n te rp re ta t l on  o f  t he  Compac t  o f  1905 .  De laware ' s  Mo t ion
to str ike prowides further examples of i ts apparent incl lnation to
focus on colfateraf matters that are not germane to the substantive
i ssues  .

N F w  , r e r s c \ /  f i  l e . l  r h i e  l a w s r : f  ' l  s  r : d l i s  r r . i e r
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the  Compac t  o f  1905 ,  wh ich  i n  New Je rsey ' s  v iew  p la -1n l y  p rov ides
t h ^ t  \ T a - ,  . r a T c F v  n ^ f  n F l : u , : - -  I  - o  i ! . - - c . l  ^ - i ^ r  r ^  d a r e l m i n e  w h i c hr r q r  J ! r ! a q r r !

improvements on the New Jersey shorel ine are in bhe beet interests
^ f  NTFu '  , rF .ea \ /  ah . l  i 1 -a  d i j - i zens .  I n  Oc tobe r  2005 ,  Lhe  Cour t  g ran ted
New Jersey leave to f i le r-ts complaant against Delaware and ordered
Delaware to answer, thereby determining to exercise original
j u r i sd i c r i on  ove r  Lne  i n !e rs ta te  compacr  d i spu te  p resenEed  by  Nerv
,fersey, Defaware's continued insistence that New Jersey is seeking
- ^  e s s F - t  t - a  r i o f - e  o f  . e  n r i , , . - -  a - l - : f v  r a  l - a -  i h a 1 ' f s  o w n  r i g h t s

has no basis, and selves no purpose other than as a diversion and
distraction from the actual issues in controversy.

Moreover, when examined in detai l ,  the al legations
con ta ined  i n  De laware ' s  Mo t ion  to  S t r i ke  fa1 l  f a r  sho r t  o f  t he
actual record. For exampfe, Delaware al leges that New .fersey has
engaged in "extensave efforts" to obtain public support for the
cons t ruc t l on  o f  BP 's  p roposed  fac i l i t y .  However ,  t o  suppor t  t h l s
contention, Delaware Lhen cites to a single New Jersey news
release, which merely announced that New Jersey had f i led an action
agalnst Delaware (DE Motion to Strike ab 1) .

^ c  : h ^ i l i 6 ?  a y : m n l a  n - l : v , : r F  : e a a T t s  t h a r  N a ! '  T 6 r c a _ '  - e

attempting to conceal the fact that i t  communicated wiLh BP before
f i l i ng  w i th  the  cou r t  i bs  Mo t ion  to  Reopen ,  i t s  Rep ly  to  De laware ' s

i ^ -  | ^  r l . a  a ^ ^ ^ i r l - m a ^ F  ^ F  ^  S n c . i : lV P P U E f L f e r r ,  e !  r  r >  v I r I J U - r L

Maste r .  Howewer ,  i n  i t s  f e t t e r  b r i e f  and  Dec la ra t i ons  f l f ed  on  May
I' t ,  2006, New Jersey acknowledged that i t  had agreed to share and
exchange work product wlth counsel for BP, based on the common
inLe resL  eha red  by  New Je rsey  and  BP thaE  New Je rsey  p - reva i  l  i n
th i s  l  i t i ga t l on .

In addit ion, Defaware has mi scharacteri zed New ,lersey's
l i t i ga t i ng  pos i t i on  and  p rew ious  f i l l ngs .  Ae  an  examp le ,  De faware
clalms that by f i l ing this tawsult in 2005, New Jersey suddenly
abandoned previous cooperation wlth Delauare (DE Motion to str ike
a t  16 )  .  De -Laware  ta l f s  t o  no te ,  however ,  cha -  be fo re  2005 ,  De lawa-e
had  neve r ,  t o  New . fe rsey ' s  know ledge ,  asse r ted  j u r i sd i c t i on  to
preemptively deny a proposed project on New Jersey's shorel ine.
Similarly, Defaware asserts that New Jersey's moving papers
exhibited 1itt1e interest in the pleadings in l l le! ' /  Jersey v.
D e l a w a r e  r  r h a l  p r e c e d e d  t l e  c o m p a c L  o f  l 9 0 5  f I d . ) .  T n l s  a s s e r ! j o n
.ignores Lhe fact that New Jersey's Petit ion contained both a
discussion of that controversy and a discussion of the Compact,
before focusing on the part ies' course of eonduct and assert ions
of jurisdict ion before and after adoption of the compact (NJ
P e r i r i o n ,  t l u  5  -  1 1 ,  l s  -  1 8 ,  2 r  -  2 5 ) .
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Dela\rare continues to focus on New Jersey's motion to
reopen Nerr Jersey v, Defawate Ir l  and on v/hy New Jersey opposed
DeLav , ra re ' s  mo t ron  to r  appo inEnen l  o f  a  Spec ja l  MasLer ,  bL lE  Lhe
supreme court addreseed those motions rnonths ago. since the motions
are no\d moot, Lhe part ies should turn their attention to the
o r l m a r y  i s s u e  i n  t h ' s  c a s e ,  l n L e - ( p r e L a t i o n  o f  L n e  1 9 0 .  C o r p a c L

p a a n 6 - r  f  r r ' 1  I \ /

ZULIMA V. FARBER
ATTORNEY GENERAL OF NLW JERSEY

ey,:-2fu J*-1r42-r>rL
n"chel Uororitz
1 a h  r t s r ,  A - - a - . - v  G a r e r a f

^ .  D . w i . l  F r a . l F y : ^ 1 , .  F c 4  { r _ r  a q r  i  i n . l  ! i r s l  - e - a e e  n a L l )

. ^ l  l : * s  q a : l -  E s a  r h v  e n a i l  a r d  t i r s l  c l a s s  m a r - )
s t , , r r f  R : n h . F 1  F q -  / h v  e m a i l  a n d  f i r s t - c l a s s  m a i l )


